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RADFORD ALERT

NYSE Releases Proposed Listing Standards to Implement New
Independence Requirements Under SEC Rule 10C-1

At the end of June 2012, the Securities and Exchange Commission (SEC) released final rules under Section 952 of the
Dodd-Frank Wall Street Reform Act pertaining to Compensation Committee and compensation adviser independence.
The new standards include the adoption of Rule 10C-1 under the Securities and Exchange Act of 1934 (Rule 10C-1)
and amendments to Item 407 of Regulation S-K (Item 407). Together, these standards will now govern the process by
which Boards maintain the independence of Compensation Committees, manage potential conflicts of interests and
assess the impartiality of key advisers, namely compensation consultants.

Following the publication of its new independence standards, the SEC required all US exchanges to file proposed listing
requirements addressing the implementation of Rule 10C-1 by September 25, 2012. To this end, the following Radford
Alert summarizes key elements of the proposed listing requirements recently announced by the New York Stock
Exchange (NYSE). To read the complete NYSE rule proposal, click here.

For a refresher on the SEC’s final independence standards published in June, we encourage clients to read the Radford
Alert: Assessing the Impact of New SEC Compensation Committee Independence Standards.

With respect to Compensation Committee member independence, the NYSE generally views its existing requirements,
as set forth in Section 303A.02 of its listing standards, as sufficient for assessing Director independence. However, the
NYSE proposed to amend its rules slightly to comply with SEC Rule 10C-1.

"™\ Currently, NYSE rule Section 303A.02(a) “provides that no Director
Board Action Items: qualifies as ‘independent’ unless the Board of Directors affirmatively
The NYSE believes its existing “bright determines that the Director has no material relationship with the listed
line” independence standards are company (directly or as a partner, shareholder or officer of an organization

sufficiently broad to encompass the that has a relationship with the company).”

types of relationships that could impact
a Director’s independence. And when
combined with its newly proposed
listing rule 303A.02(a)(ii), provides an
appropriate standard for independence
that is consistent with the Rule 10C-1.
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In addition, Section 303A.02(b) “provides that a Director may not be
deemed to be independent if such Director has a relationship with the
listed company which violates any one of five ‘bright line’ tests.” (To learn
more about the NYSE’s bright line independence tests, see page 5 of the
NYSE'’s recently proposed listing standards.)
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According to the NYSE’s proposed rules, Section 303A.02(b) will “continue to be applicable to independence
determinations in relation to Compensation Committee service, as Compensation Committee members will be required
to be independent under the exchange’s general Board independence standards set forth in Section 303A.02, in
addition to the independence requirements proposed specifically for Compensation Committee service” by the SEC.

However, to further augment its existing guidelines, the NYSE proposes to amend Section 303A.02(a) of its listing rules
to adopt proposed Section 303A.02(a)(ii). This new section would require that:

In affirmatively determining the independence of any Director who will serve on the Compensation
Committee of the listed company’s Board of Directors, the Board of Directors must consider all factors
specifically relevant to determining whether a Director has a relationship to the listed company which is
material to that Director’s ability to be independent from management in connection with the duties of a
Compensation Committee member, including, but not limited to, the two factors explicitly enumerated [by
the SEC in Rule 10C-1.]

The NYSE goes on to note, that:

When considering the sources of a Director’s compensation in determining his independence for purposes
of Compensation Committee service, commentary to proposed Section 303A.02(a)(ii) provides that the
Board should consider whether the Director receives compensation from any person or entity that would
impair his ability to make independent judgments about the listed company’s executive compensation.

Similarly, when considering any affiliate relationship a Director has with the company, a subsidiary of the
company, or an affiliate of a subsidiary of the company, in determining his independence for purposes of
Compensation Committee service, the proposed commentary provides that the Board should consider
whether the affiliate relationship places the Director under the direct or indirect control of the listed
company or its senior management, or creates a direct relationship between the Director and members of
senior management, in each case of a nature that would impair his ability to make independent judgments
about the listed company’s executive compensation.

Overall, the NYSE believes its existing “bright line” independence standards are sufficiently broad to encompass the
types of relationships that could impact a Director’s independence for the purposes of serving on a Compensation
Committee. And when combined with the newly proposed requirements of Section 303A.02(a)(ii), an appropriate
standard for independence is created that is consistent with SEC Rule 10C-1.

According to the NYSE’s proposed rule release, the exchange believes the six compensation advisor independence
factors under SEC Rule 10C-1 are generally sufficient. As such, the NYSE will follow the SEC’s guidance and will not
require companies to consider “any specific additional factors” in its newly proposed listing requirement called Section
303A.05(c). For reference, the six factors enumerated by the SEC in June include:

Whether the compensation consulting company employing the compensation adviser is providing any other
services to the company;

How much the compensation consulting company who ~ _ N
employs the compensation adviser has received in fees from Board Action Items:
the company, as a percentage of the firm’s total revenue; Consider the adoption of a formal policy
. governing reviews of compensation
What policies and procedures have been adopted by the adviser independence. Aligning policies
compensation con_sultlng company em_ploymg the with SEC factors (that still provide
compensation adviser to prevent conflicts of interest; significant room for Committee
. . ) discretion) could make compliance
Whether the compensation adviser has any business or more straight forward.
personal relationship with a member of the Compensation \ S
Committee;
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Whether the compensation adviser owns any stock of the company; and

Whether the compensation adviser or the person employing the adviser has any business or personal
relationship with an executive officer of the issuer.

However, the NYSE'’s proposed listing standards would also require the Compensation Committee to “consider any
other factors that would be relevant to the adviser’s independence from management.” Again, these “other factors” are
not specifically enumerated by the NYSE, leaving Compensation Committees with sufficient discretion in this area.

Furthermore, the NYSE proposes to include in Section 303A.05(c) an explicit statement that nothing in Section
303A.05(c) shall be construed:

> to require the Compensation Committee to implement or act consistently with the advice or recommendations of
the compensation consultant, independent legal counsel or other adviser to the Compensation Committee; or

> to affect the ability or obligation of the Compensation Committee to exercise its own judgment in fulfillment of the
duties of the Compensation Committee (or, if applicable, the independent Directors).

These statements explicitly reaffirm the ability of Compensation Committees to use significant discretion when selecting
compensation advisors, which the SEC also affirmed when it originally published Rule 10C-1. Finally, Section
303A.05(c)iv of the NYSE's proposed listing requirements also requires Compensation Committees to conduct
independence assessments with respect to any compensation consultant, legal counsel or other adviser that provides
advice to the Compensation Committee, other than in-house legal counsel. This is a point Boards of NYSE-listed
companies should not overlook when considering the adopting of or amendments to advisor independence policies.

As currently proposed, the NYSE’s updated listing requirements covering Compensation Committee member
independence will require companies to comply by the earlier of their first annual meeting after January 15, 2014, or
October 31, 2014. New listing requirements related compensation adviser access and compensation adviser
independence will become effective July 1, 2013. EXxisting transition rules for recently public companies continue to

apply.

The SEC'’s release of final independence standards under Section 952 of the Dodd-Frank Wall Street Reform Act brings
to a close just one of the many highly anticipated compensation-related rulemaking efforts under the landmark piece of
legislation. However, several outstanding issues remain, which Boards must continue to monitor in the coming months.
These include final rules on clawback policies, pay-for-performance disclosures, and CEO-to-worker pay ratios, among
other items.

In the near-term, now that each US exchange has released proposed listing requirements under the SEC’s new
independence standards, Boards must continue to monitor the SEC and relevant exchanges for the publication of final
listing requirements — which are due no later than June 27, 2013. Next, Boards must define their own internal policies
for assessing the independence of Compensation Committee members, followed by decisions on the extent to which
they should formalize independence policies for compensation advisors.

Again, for a refresher on the SEC’s final independence standards published in June, we encourage clients to read our
client alert: Assessing the Impact of New SEC Compensation Committee Independence Standards.
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About Radford

Radford is the industry leader for providing advice and benchmarking
to technology and life sciences companies to address their toughest
HR and rewards challenges: attracting, engaging and retaining talent.
Our advisers provide industry-specific expertise, applying an analytical
approach that integrates market data, trends and our experience in
working with more than 2,000 companies — from Global 1000 firms to
start-ups — to balance the needs of executives, employees and
shareholders. Our advice is customized to a client’'s unique situation to
ensure your rewards programs are not just competitive - but can be a
competitive advantage.

Radford’s uniquely data-driven perspective is why more technology
and life sciences companies, and their Board of Directors and
Compensation Committee, trust Radford for compensation data and
advice than any other firm. Radford clients rely upon our global survey
databases of nearly five million incumbents for real-time insight on total
compensation levels, practices and emerging trends to inform their HR
and reward strategies.

Visit www.radford.com to learn more about Radford’s full line of
products and services, or for more information, please write to
info.rad@radford.com.

About Aon Hewitt

Aon Hewitt is the global leader in human resource solutions. The
company partners with organizations to solve their most complex
benefits, talent and related financial challenges, and improve business
performance. Aon Hewitt designs, implements, communicates and
administers a wide range of human capital, retirement, investment
management, health care, compensation and talent management
strategies. With more than 29,000 professionals in 90 countries, Aon
Hewitt makes the world a better place to work for clients and their
employees. For more information on Aon Hewitt, please visit
www.aonhewitt.com.

About Aon

Aon plc (NYSE: AON) is the leading global provider of risk
management, insurance and reinsurance brokerage, and human
resources solutions and outsourcing services. Through its more than
61,000 colleagues worldwide, Aon unites to empower results for
clients in over 120 countries via innovative and effective risk and
people solutions and through industry-leading global resources and
technical expertise. Aon has been named repeatedly as the world's
best broker, best insurance intermediary, reinsurance intermediary,
captives manager and best employee benefits consulting firm by
multiple industry sources. Visit www.aon.com for more information on
Aon and www.aon.com/manchesterunited to learn about Aon's global
partnership and shirt sponsorship with Manchester United.

Radford Review: NYSE Releases Proposed Listing Standards to Implement Requirements under SEC Rule 10C-1 (10/12) 4
This document is not intended as a substitute for legal advice. Seek appropriate counsel before addressing the topics discussed herein.


mailto:espeidel@radford.com
mailto:tbuyniski@radford.com
mailto:rsurdel@radford.com
mailto:rkumar@radford.com
mailto:ken.wechsler@radford.com
mailto:lamuso@radford.com
mailto:dknopping@radford.com
mailto:bharsen@radford.com
mailto:acwirko@radford.com
http://www.radford.com/
mailto:info.rad@radford.com
http://www.aon.com/unitedkingdom/products-and-services/human-capital-consulting/human-capital-consulting-default.jsp
http://www.aon.com/unitedkingdom/products-and-services/human-capital-consulting/human-capital-consulting-default.jsp
http://www.aon.com/unitedkingdom/products-and-services/human-capital-consulting/human-capital-consulting-default.jsp
http://www.aon.com/unitedkingdom/products-and-services/human-capital-consulting/human-capital-consulting-default.jsp
http://www.aon.com/unitedkingdom/products-and-services/human-capital-consulting/human-capital-consulting-default.jsp
http://www.aonhewitt.com/
http://www.aon.com/default.jsp
http://www.aon.com/risk-services/default.jsp
http://www.aon.com/risk-services/default.jsp
http://en.wikipedia.org/wiki/Aon_Corporation
http://www.aon.com/reinsurance/default.jsp
http://www.aon.com/human-capital-consulting/default.jsp
http://www.aon.com/human-capital-consulting/default.jsp
http://www.aon.com/human-capital-consulting/outsourcing/outsourcing.jsp
http://www.aon.com/
http://www.aon.com/manchesterunited
http://www.manutd.com/default.sps?pagegid=%7b78F24B85-702C-4DC8-A5D4-2F67252C28AA%7d&itype=12977&pagebuildpageid=2716&bg=1

